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RESOLUTION NO. 25-

BE IT RESOLVED by the City Council of the City of Huntsville, Alabama, that the
Mayor be, and he is hereby authorized to enter into an agreement by and between the City of
Huntsville and Heath Wallace, LLC, d/b/a Wallace Construction in the amount of One Million
Two-Hundred Eighty-Five Thousand, Eight Hundred Eleven Dollars and NO/100s
($1,285,811.00) for the Von Braun Center South Hall and Playhouse Restroom Improvements
Project located at 700 Monroe Street SW, Huntsville, Alabama on behalf of the City of
Huntsville, a municipal corporation in the State of Alabama, which said agreement is
substantially in words and figures similar to the certain document attached hereto and identified
as “Fixed Price Agreement between the City of Huntsville and Heath Wallace, LLC, d/b/a
Wallace Construction,” consisting of forty-three (43) pages, together with the signature of the
City Council President and an executed copy of said document being permanently kept on file in
the Office of the City Clerk of the City of Huntsville, Alabama.

ADOPTED this the 6th day of November, 2025.

President of the City Council of the City of
Huntsville, Alabama

APPROVED this the 6th day of November, 2025.

Mayor of the City of
Huntsville, Alabama



Hunr [LLE

Finance Department
Procurement Services Division

CERTIFICATE OF COMPLIANCE

Pursuant to Code of Alabama, 1975 (“Code”), Section 39-5-1(b), the City of Huntsville,

Alabama does hereby certify that the agreement by and between the City of Huntsville and

Heath Wallace, LLC dba Wallace Construction

(Vendor/Contractor Name)

in the approximate amount

£ 1 ,28 5 ’8 11 00 p Von Braun Center South Hall & Playhouse Restroom Improvements Project
0 or

to be
(Contract Amount) (Project Name)
awarded November 6’ 2025 , was let in compliance with the Code, Title 39 and all
(Council Date)

other applicable provisions of the law; and, only for the purpose of a civil action as reference in
Code Section 39-5-1(a), the issuance of this certificate shall constitute a presumption that
contract was let in accordance with the laws.

City of Huntsville, Alabama

IT

DATE: _

Revised August 11, 2025



FIXED PRICE AGREEMENT BETWEEN THE
CITY OF HUNTSVILLE
AND
HEATH WALLACE, LLC DBA
WALLACE CONSTRUCTION
WITH ARCHITECTURAL SUPPORT FROM
MATHENY GOLDMON ARCHITECTURE + INTERIORS

This Agreement is made by and between: City of Huntsville
P.O. Box 308
Huntsville, Alabama 35804

(hereinafter referred to as the “Owner”) and:

(hereinafter referred to as the “Contractor”) under seal for construction described
below to be rendered for the following Project:

Project Title: Von Braun Center South Hall & Playhouse Restroom Improvements Project
Project Location: 700 Monroe Street SW, Huntsville, AL 35801

General Description

The South Hall and Playhouse Restroom Improvements at the Von Braun Center includes the phased
renovation of several existing restroom facilities. The Project scope of work consists of a complete
renovation to the existing restrooms and includes the following: new plumbing fixtures, new toilet partitions,
new floor, wall, and ceiling finishes, new light fixtures, new mechanical supply and return grilles, and other
improvements. The renovation work will be executed in phases to minimize the impact on events held in the
South Hall and Playhouse during the project's duration.

Date:

President of the City Council:
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1.1

1.2

1.3

1.4

1.5

ARTICLE 1
THE CONTRACT AND THE CONTRACT DOCUMENTS

THE CONTRACT

1.1.1 This Fixed Price Construction Contract between the Owner and the Contractor, of
which this Agreement is part, consists of the Contract Documents. It shall be effective
on the date this Agreement is executed by the last party to execute it.

THE CONTRACT DOCUMENTS

1.2.1  The Contract Documents consist of this Agreement, the Plans and Project Manual dated
September 17, 2025 addenda(s) 1-2 issued during the bidding and
value engineering/cost reduction/quality reduction procedure, all Change
Orders and Field Orders issued hereafter, any other amendments hereto
executed by the parties hereafter, all of which are hereby incorporated herein
by reference and made a part hereof. Documents not included or expressly
contemplated in this Article 1 do not, and shall not form any part of this Contract.

ENTIRE AGREEMENT

1.3.1  This Contract, together with the Contractor’s performance and payment bonds for the
Project, constitute the entire and exclusive agreement between the Owner and the
Contractor with reference to the Project. Specifically, but without limitation, this
Contract supersedes all prior written or oral discussions, communications,
representation, understandings, negotiations, or agreements, if any, between the Owner
and Contractor, unless specifically referenced and included in paragraph 1.2 above.

NO PRIVITY WITH OTHERS

1.4.1  Nothing contained in this Contract shall create, or be interpreted to create, privity or
any other contractual agreement or relationship between the Owner and any person or
entity other than the Contractor.

INTENT AND INTERPRETATION

1.5.1  The intent of this Contract is to require complete, correct and timely execution of the
Work. Any Work that may be required by the Contract Documents, or any one or more
of them, as necessary to produce the intended result shall be provided by the Contractor
for the Contract Price.

1.52  This Contract is intended to be an integral whole and shall be interpreted as internally
consistent. What is required by any one Contractor Document shall be considered as
required by the Contract.

153 When a word, term or phrase is used in the Contract, it shall be interpreted or construed,
first, as defined herein: second, if not defined, according to its generally accepted
meaning in the construction industry; and third, if there is no generally accepted
meaning in the construction industry, according to its common and customary usage.

1.5.4  The words “include”, includes”, “including”, as used in this Contract, shall be deemed
to be followed by the phrase, “without limitation”.

1.5.5  The specification herein of any act, failure, refusal, omission, event, occurrence or
condition as constituting a material breach of this Contract shall not imply that any
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1.6

21

22

1.5.6

1.5.7

1.5.8

159

other, non-specified act, failure, refusal, omission, event, occurrence or condition shall
be deemed not to constitute a material breach of the Contract.

Words or terms used as nouns in the Contract shall be inclusive of their singular and
plural forms, unless the context of their usage clearly requires a contrary meaning.

Contractor warrants and represents that it has received, reviewed, and examined the
documents prepared by Architect using that degree of skill and care as a reasonably
prudent Contractor would exercise under similar circumstances in preparing an
estimate for work of a similar scope and magnitude. Based upon that examination,
Contractor further warrants that it has not discovered any defects or deficiencies in the
Contract Documents and that the documents are, to the best of Contractor’s knowledge,
information, and belief, adequate for constructing the Project. Contractor further agrees
that in the event it should discover any defect, inconsistency, or inadequacy in the
Contract Documents, it will notify Owner in writing as soon as practicable of such
defect, inconsistency, or inadequacy such that Owner may request Architect to remedy
the same.

In the event any conflict, discrepancy, or inconsistency among any of the documents
which make up this contract, the following shall control: The Contractor is deemed to
have based his estimate upon the order of precedence as set forth below of performing
the work. As between numbers and scaled measurements on the Drawings and in the
Design, the numbers shall govern: and between larger scale and smaller scale drawings,
the larger scale shall govern. Interpretations shall be based on the following order of
precedence: 1) This Agreement, 2) Supplementary Conditions, if any, 3) Bid
Documents and Addenda, with those Addenda of later date having precedence over
those of earlier date, 4) The General Condition of the Contract for Construction, AIA
Document A201, 5) Drawings and Specifications. In the event that there is a conflict
between the Drawings and Specifications, the Owner shall determine which shall
govern and it shall be assumed that the Contractor used the most expensive method of
construction in preparing his bid for the Contract. This contract shall be administered
based on the aforesaid assumption.

Neither the organization of any of the Contract Documents into divisions, sections,
paragraphs, articles, (or other categories), nor the organization or arrangement of the
Design, shall control the Contractor in dividing the Work or in establishing the extent
or scope of the Work to be performed by Subcontractors.

OWNERSHIP OF CONTRACT DOCUMENTS

1.6.1

The Contract Documents, and each of them, as well as other documents furnished by
the Owner, shall remain the property of the Owner. The contractor shall have the right
to keep one record set of the Contract Documents upon completion of the Project,
provided, however, that in no event shall Contractor use, or permit to be used, any or
all such Contract Documents on other projects without the Owner’s prior written
authorization.

ARTICLE II
THE WORK

The Contractor shall perform all the Work required by this Contract.

The term “Work™ shall mean whatever is done by or required of the Contractor to perform and
complete its duties under this Contract, including the following construction of the whole or a
designated part of the Project; furnishing of any required surety bonds and insurance; and the
provision or furnishings of labor, supervision, services, materials, supplies, equipment, fixtures,
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3.1

3.2

4.1

appliances, facilities, tools, transportation, storage, power, permits and licenses required of the
Contractor, fuel, heat, light, cooling and all other utilities as required by this Contract. The Work
to be performed by the Contractor is generally described as set forth on page 1 and as set forth
in the Contract Documents.

The Contractor shall be responsible for the creation and submission to the Owner of detailed and
comprehensive as-built drawings depicting all as-built construction. Said as-built drawings shall
be submitted along with building equipment operations manuals and all warranty data to the
Owner upon final completion of the Project and receipt of same by the Owner shall be condition
precedent to final payment to the contractor.

ARTICLE 111
CONTRACT TIME

TIME

3.1.1  The Contractor shall commence the Work within 10 calendar days after the Owner
issues the written notice to proceed and shall diligently continue its performance until
final completion of the Project. The contractor shall accomplish Final Completion
of all of the Work no later than Two Hundred Eighty (280) days following
the Notice to Proceed. The number of calendar days from the date on which the
Work is permitted to proceed, through the date set froth for Final Completion, shall
constitute the “Contract Time.”

3.1.2  The term “Substantial Completion”, as used herein, shall mean that point at which, as
certified in writing by the Architect, the Project is at a level of completion in strict
compliance with his contract, such that the Owner or its designee can enjoy beneficial
use or occupancy and can use or operate it in all respects, for its intended purpose.
Partial use or occupancy of the Project shall not result in the Project being deemed
substantially complete, and such partial use or occupancy shall not be evidence of
substantial completion.

3.1.3  All limitations of time set forth in the Contract Documents are of the essence of this
Contract.

LIQUIDATED DAMAGES

32.1 Intheevent that unexcused delay causes the Contractor to fail to accomplish Substantial
Completion of the Work in accordance with the dates set forth herein, for each and
every day of delay the Contractor shall pay to the Owner the sum of $1,000.00 per day
for liquidated damages for the loss of use. Any sums due and payable hereunder by the
Contractor shall be payable, not as a penalty, but as liquidated damages representing an
estimate of delay damages likely to be sustained by the Owner, estimated at or before
the time of executing this Contract. When the Owner reasonably believes that
Substantial Completion will be inexcusably delayed, the Owner shall be entitled, but
not required, to withhold from any amounts otherwise due the Contractor an amount
then believed by the Owner to be adequate to recover liquidated damages applicable to
such delays. If and when the Contractor overcomes the delay in achieving Substantial
Completion, or any part thereof, for which the Owner has withheld payment, the Owner
shall promptly release to the Contractor those funds withheld, but no longer applicable,
as liquidated damages. For liquidated damages pertaining to failure to achieve Final
Completion in accordance with the requirements of paragraph 3.1.1. See paragraph 5.7.

ARTICLE IV
CONTRACT PRICE
THE CONTRACT PRICE
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5.1

5.2

The Owner shall pay, and the Contractor shall accept, as full and complete payment
for the Contractor’s timely performance of all of the Work and obligations required
herein, the Fixed Price Agreement of

In One Million Two Hundred Eight-Five Thousand Dollars Eight Hundred Eleven
Dollars and NO/100s

For sales and use tax certificate exemption purposes the total fixed price amount
does not include any amounts for sales and use taxes and the amount of
$46,478.00 (Forty-Six Thousand Four Hundred Seventy-Eight Dollars and
NO/100s) is the approximate estimated sales taxes excluded from the Base Bid.

The price set forth in this paragraph 4.1 shall constitute the Contract Price which
shall not be modified except by Change Order or other mutually agreed upon
contract modification as provided in this Contract. The contract price as set forth
herein shall include the cost of all labor, materials, and supplies to be used or
incorporated in the project. The contract price as stated herein, including
adjustments such as change orders, is the total amount payable by the Owner to the
Contractor for performance of the Work under the Contract Documents.

ARTICLE V
PAYMENT AND COMPLETION

SCHEDULE OF VALUES

5.1.1

Within 10 calendar days of the issuance of the notice to proceed, the Contractor shall
prepare and submit to the Owner and to the Architect a Contractor’s Schedule of Values
allocating the Contract Price to the various portions of the Work for the purposes of
periodic and final payment. The Contractor’s mobilization, cleanup, bonds, insurance,
overhead and profit shall be separated from subcontractor and materials costs. The
Contractor's Schedule of Values shall be prepared in such form, with such detail, and
supported by such data as the Architect or the Owner may require to substantiate its
accuracy. The Contractor shall not imbalance it’s Schedule of Values nor artificially
inflate any element thereof. The violation of this provision by the Contractor shall
constitute a material breach of this Contract. The Schedule of Values shall be used only
as a basis for the Contractor's Applications for Payment and shall only constitute such
basis after it has been acknowledged in writing by the Architect and the Owner.

PAYMENT PROCEDURE

5.2.1

5.2.2

523

The Owner shall pay the Contract Price to the Contractor as provided below.

PROGRESS PAYMENTS - The form of the Contractor’s Application for Payment
shall be supported by AIA Document G703, Continuation Sheet. Based upon the
Contractor's Schedule of Values, the Contractor shall submit his applications for
payment, in duplicate (each being notarized), to the Architect and to the Owner. After
being subsequently certified by the Architect and sent to the Owner by the Architect,
the Owner shall make progress payments to the Contractor on account of the Contract
Price.

On or about the twentieth (20th) of each month after commencement of the Work, but
no more frequently than once a month, the Contractor shall submit an Application for
Payment to the Architect and to the Owner in such form and manner, and with such
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52.4

525

5.2.6

supporting data and content, as the Owner or the Architect may require. Therein, the
Contractor may request payment for ninety-five percent (95%) of that portion of the
Contract Price, less the total amounts of previous payments received from the Owner,
which are properly allocable to Contract requirements properly provided, including
labor and materials properly incorporated in the Work and including any materials
stored on the site or suitably stored and insured off site for subsequent incorporation in
the Work. Prior to requesting payment for any materials, the Contractor shall document
to the satisfaction of the Owner and the Architect that the Contractor has paid for the
materials included in the request for payments or that the materials are currently
invoiced and payable. Payment for stored materials and equipment shall also be
conditioned upon the Contractor's certification satisfactory to the Owner, that the owner
has title to such materials and equipment and shall include proof of required insurance
against loss or damage. Such Application for Payment shall be signed by the Contractor
and shall constitute the Contractor's representation that the Work has progressed to the
level for which payment is requested in accordance with the Schedule of Values, that
the Work has been properly installed or performed in full accordance with this Contract,
and that the Contractor knows of no reason why payment should not be made as
requested. Thereafter, the Architect will review the Application for Payment and may
also review the Work at the Project site or elsewhere to determine whether the quantity
and quality of the Work is as represented in the Application for Payment and is as
required by this Contract. After fifty percent (50%) of the Work has been completed,
the Contractor may increase his payment request percentage to be one hundred percent
(100%) of Work completed for the remaining half of the project instead of the ninety-
five percent (95%) set forth above. Should the Contractor elect to calculate the
retainage of 5% on a line item basis within the Schedule of Values, the total retainage
per pay request shall be not less than 5% until the total pay application exceeds 50% of
the Contract value.

The Architect shall determine and certify in writing to the Owner no later than the last
day of the month, the amount properly owing to the Contractor. The amount of each
partial payment shall be the amount certified for payment by the Architect less such
amounts, if any, otherwise owing by the Contractor to the Owner or which the Owner
shall have the right to withhold as authorized by this Contract. The Architect's
certification of the Contractor's Application for Payment shall not preclude the Owner
from the exercise of any of its rights as set forth in Paragraph 5.3 herein below. The
Owner will make payment to the Contractor pursuant to the Contractor’s Application
for Payment within thirty (30) days from the date of receipt by the Owner of the
Architect’s certification of the Contractor’s Application for Payment.

The Contractor warrants that title to all Work covered by an Application for Payment
will be vested in the Owner no later than the time of payment. The Contractor further
represents and warrants that upon submittal of an Application for Payment, all Work
for which payments have been previously paid by the Owner shall be free and clear of
liens, claims, security interest or other encumbrances in favor of the Contractor or any
other person or entity whatsoever. As a condition precedent to payment, the Contractor
shall provide on a monthly basis to the Owner properly executed waivers of lien, in the
form provided by the Owner which is set forth in “Exhibit D” hereto, from all
subcontractors, material men, suppliers, or others having lien rights, wherein said
subcontractors, material men, suppliers, or others having lien rights, shall acknowledge
receipt of all sums due to date pursuant to all prior Applications for Payment and waive
and relinquish any liens, lien rights or other claims relating to date to the work site.

When payment is received from the Owner, the Contractor shall promptly pay each
Subcontractor, material men, laborers, and suppliers the amounts they are due for the
work covered by such payment. In the event the Owner becomes informed that the
Contractor has not paid a Subcontractor, material man, laborer, or supplier as herein
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528

provided, the Owner shall have the right, but not the duty, to issue future checks in
payment to the Contractor of amounts otherwise due hereunder naming the Contractor
and any such Subcontractor, material man, laborer, or supplier as joint payees. Such
joint check procedure, if employed by the Owner, shall create no rights in favor of any
person or entity beyond the right of the named payees to payment of the check and shall
not be deemed to commit the Owner to repeat the procedure in the future.

No progress payment, nor any use or occupancy of the Project by the Owner, for any
purpose, shall be interpreted or construed to constitute an acceptance of any Work not
in strict accordance with this Contract.

No progress payment may include requests for payment of amounts the Contractor does
not intend to pay to a Subcontractor or material supplier because of a dispute or other
reason.

53 WITHHELD PAYMENT

5.3.1

(a)

(b)

(©)

(d

(e)

®

(2

()

(@

The Owner may decline to make payment, may withhold funds, and, if necessary,
may demand the return of some or all of the amounts previously paid to the
Contractor, to protect the Owner from loss because of:

defective Work not remedied by the Contractor nor, in the opinion of the Owner, likely
to be remedied by the Contractor.

the quality of a portion, or all, of the Contractor’s work not being in accordance with
the requirements of this Contract.

the quantity of the Contractor’s work not being as represented in the Contractor’s
Application for Payment.

claims made or likely to be made by third parties against the Owner or the Owner's
property.

failure by the Contractor to use Contract funds, previously paid the Contractor by the
Owner, to pay Contractor’s work related obligations including Subcontractors,
laborers, material men, material and equipment suppliers or others in a prompt and
proper fashion.

evidence that the balance of the Work cannot be completed in accordance with the
Contract for the unpaid balance of the Contract Price.

evidence related to the Contractor’s rate of Progress which in the Owner’s opinion
indicates that the Work will not be completed in the time required for substantialor
final completion.

the Contractor’s persistent failure to carry out the Work or refusal to perform any of
its obligations in accordance with the Contract.

damage or loss caused by the Contractor or a Subcontractor, material man, laborer, or
supplier to the Owner or a third party to whom the Owner is, or may be, liable.

In the event that the Owner makes written demand upon the Contractor for amounts
previously paid by the Owner as contemplated in this Subparagraph 5.3.1, the
Contractor shall promptly comply with such demand.

54 UNEXCUSED FAILURE TO PAY
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5.4.1

If within thirty (30) days after the date established herein for payment to the Contractor
by the Owner, the Owner, without cause or basis hereunder, fails to pay the Contractor
any amount then due and payable to the Contractor, then the Contractor may after seven
(7) additional days' written notice to the Owner and the Architect, and without prejudice
to any other available rights or remedies it may have, stop the Work until payment of
those amounts due from the owner have been received.

5.5 SUBSTANTIAL COMPLETION

5.5.1

When the Contractor believes that Substantial Completion has been achieved as defined
by 3.1.2, the Contractor shall notify in writing the Architect and the Owner and shall
submit in writing a list of items to be completed or corrected. When the Architect, on
the basis of a review, determines that the Work is in fact substantially complete, then
the Architect will prepare a Certificate of Substantial Completion which shall establish
the date of Substantial Completion, shall state the responsibilities of the Owner and the
Contractor as applicable for Project security, maintenance, heat, utilities, damage to the
Work, and insurance, and shall fix the time within which the Contractor shall complete
the items listed therein. If the Architect, through its review, fails to find that the
Contractor’s work is substantially complete, and is required to repeat all, or any portion
of, its Substantial Completion inspection, the Contractor shall bear the cost of such
repeat inspections(s) which cost may be deducted by the Owner from any payment then
or thereafter due to the Contractor. Guarantees and equipment warranties required by
the Contract shall commence on the date of Substantial Completion of the Work. The
Certificate of Substantial Completion shall be submitted to the Owner and the
Contractor for their written acceptance of the responsibilities assigned to them in such
certificate. Upon Substantial Completion of the Work, and execution by both the
Owner and the Contractor of the Certificate of Substantial Completion, the Owner shall
pay the Contractor an amount sufficient to increase total payments to the Contractor to
one hundred percent (100%) of the Contract Price less three hundred percent (300%)
of the reasonable costs as determined by the Owner for completing all incomplete Work,
correcting and bringing into conformance all defective and nonconforming Work, and
handling all outstanding or threatened unsettled claims.

5.6 PARTIAL OCCUPANCY OR USE

5.6.1

5.6.2

5.6.3

The Owner may occupy or use any completed or partially completed portion of the
Work at any stage when such portion is designated by separate agreement with the
Contractor or as identified in Article [II. Such partial occupancy or use may commence
whether or not the portion is substantially complete, provided the Owner and Contractor
have accepted in writing the responsibilities assigned to each of them for payments,
retainage if any, security, maintenance, heat utilities, damage to the Work and insurance,
and have agreed in writing concerning the period for correction of the Work and
commencement of warranties required by the Contract Documents. When the
Contractor considers a portion substantially complete, the Contractor shall prepare and
submit a list to the Architect as provided under Subparagraph 5.5.1. Consent of the
Contractor to partial occupancy or use shall not be unreasonably withheld. The stage
of the progress of the Work shall be determined by written agreement between the
Owner and Contractor or, if no agreement is reached, by decision of the Architect.
Immediately prior to such partial occupancy or use, the Owner, Contractor and
Architect shall jointly inspect the area to be occupied or portion of the Work to be used
in order to determine and record the condition of the Work.

Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the
Work shall not constitute acceptance of Work not complying with the requirements of
the Contract Documents.
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5.7

COMPLETION AND FINAL PAYMENT

5.7.1

572

573

574

5.7.5

When all of the Work is finally complete and the Contractor is ready for a final
inspection, it shall notify the Owner and the Architect thereof in writing. Thereupon,
the Architect will make final inspection of the Work and, if the Architect confirms that
the Work is complete in full accordance with this Contract and this Contract has been
fully performed, the Architect will promptly issue a final Certificate for Payment
certifying to the Owner that the Project is complete and the Contractor is entitled to the
remainder of the unpaid Contract Price, less any amount withheld pursuant to this
Contract. If the Architect is unable to issue its final Certificate for Payment and is
required to repeat its final inspection of the Work, the Contractor shall bear the cost of
such repeat final inspection(s) which cost may be deducted by the Owner from the
Contractor's final payment.

If the Contractor fails to achieve final completion within the time fixed in paragraph
3.1, the Contractor shall pay the Owner the sum of $1,000.00 dollars per day for each
and every calendar day of unexcused delay in achieving final completion beyond the
date set forth herein for final completion of the Work. Any sums due and payable
hereunder by the Contractor shall be payable, not as a penalty, but as liquidated
damages representing an estimate of delay damages likely to be sustained by the Owner,
estimated at or before the time of executing this Contract. When the Owner reasonably
believes that final completion will be inexcusably delayed, the Owner shall be entitled,
but not required, to withhold from any amounts otherwise due the Contractor an amount
then believed by the Owner to be adequate to recover liquidated damages applicable to
such delays. If and when the Contractor overcomes the delay in achieving final
completion, or any part thereof, for which the Owner has withheld payment, the Owner
shall promptly release to the Contractor those funds withheld, but no longer applicable,
as liquidated damages.

The Contractor shall not be entitled to final payment unless and until it submits to the
Owner and the Architect, in a form and manner required by the Owner, if any, its
affidavit that all its obligations for payrolls, Subcontractors, laborers, invoices for
materials and equipment, and other liabilities connected with the Work for which the
Owner, or the Owner's property might be responsible, have been fully paid or otherwise
satisfied; releases and waivers of lien from all Subcontractors, laborers, and suppliers
of the Contractor and of any and all other parties required by the Architect or the owner,
consent of Surety, if any, to final payment. Additionally, all product warranties,
operating manuals, instruction manuals and other record documents, drawings, and
things customarily required of the Contractor, or expressly required herein, as a part of
or prior to close out of the work must be delivered prior to final payment. If any third
party fails or refuses to provide a release of claim or waiver of lien as required by the
Owner, the Contractor shall furnish a bond satisfactory to the Owner to discharge any
such lien or indemnify the Owner from liability.

The Contractor shall, immediately after the completion of the contract, give notice of
the completion by an advertisement in a newspaper of general circulation published
within the city or county in which the work has been done for a period of four
successive weeks. A final settlement shall not be made upon the contract until the
expiration of thirty (30) days after the completion of the notice. Proof of publication
of the notice shall be made by the contractor to the authority by whom the contract was
made by affidavit of the publisher and a printed copy of the notice published.

The Owner shall make final payment of all sums due the Contractor subject to 5.3.1
above, within thirty (30) days of the Architect's execution of a final Certificate of
Payment.
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6.1

6.2

6.3

5.7.6

Acceptance of final payment shall constitute a waiver of all claims against the Owner
by the Contractor except for those claims previously made in writing against the Owner
by the Contractor, pending at the time of final payment, and identified in writing by the
Contractor as unsettled at the time of its request for final payment.

ARTICLE VI
THE OWNER

INFORMATION, SERVICES AND THINGS REQUIRED FROM OWNER

6.1.1

The Owner shall furnish to the Contractor, prior to the execution of this Contract, any
and all written and tangible material in its possession concerning conditions below
ground at the site of the Project. Such written and tangible material is furnished to the
Contractor only in order to make complete disclosure of such material and for no other
purpose. By furnishing such material, the Owner does not represent, warrant, or
guarantee its accuracy either in whole, in part, implicitly or explicitly, or at all, and
shall have no liability therefor. The Owner shall also furnish, if appropriate and
available, surveys, legal limitations and utility locations (if known), and a legal
description of the Project site.

Excluding permits and fees normally the responsibility of the Contractor or determined
to be the responsibility of the Contractor in accordance with this Contract, the Owner
shall obtain all easements required for construction and shall pay for aid to construction
required for construction, use or occupancy of permanent structures or for permanent
changes in existing facilities.

The Owner will furnish the Contractor, free of charge, six (6) copies of the Contract
Documents for execution of the Work. Additional copies may be purchased by the
Contractor from the printer.

The Owner shall classify all contract modifications in accordance with the categories
established in “Exhibit A” entitled “Contract Modification Request” which is attached
hereto and incorporated by reference.

RIGHT TO STOP WORK

6.2.1

If the Contractor persistently fails or refuses to perform the Work in accordance with
this Contract, the Owner may order the Contractor to stop the Work, or any described
portion thereof, until the cause for stoppage has been corrected, no longer exists, or the
Owner orders that Work be resumed. In such event, the Contractor shall immediately
obey such order. However, the right of the Owner to stop the Work shall not give rise
to a duty on the part of the Owner to exercise this right for the benefit of the Contractor
or any other person or entity.

OWNER'S RIGHT TO PERFORM WORK

63.1

If the Contractor's Work is stopped by the Owner under Paragraph 6.2, and the
Contractor fails within seven (7) days of such stoppage to provide adequate assurance
to the Owner that the cause of such stoppage will be eliminated or corrected, then the
Owner may, without prejudice to any other rights or remedies the owner may have
against the Contractor, proceed to carry out the subject Work with its own forces or
with the forces of another. In such a situation, the Contractor shall be fully responsible
and be liable for the costs of performing such work by the Owner and an appropriate
contract modification shall be issued deducting from the Contract Price the cost of
correcting the subject deficiencies, plus compensation for the Owner’s Representative’s
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6.4

7.1

7.2

7.3

7.4

and Architect's additional services and expenses necessitated thereby, if any. If the
unpaid portion of the Contract Price is insufficient to cover the amount due the Owner,
the Contractor shall pay the difference to the Owner. The rights set forth herein are in
addition to and without prejudice to, any other rights or remedies the Owner may have
against the Contractor.

OWNER’S POINT OF CONTACT

6.4.1

The Owner’s point of contact shall be Byron Clanton. The telephone number on-site
is 256-533-1953.

ARTICLE V11
THE CONTRACTOR

CONTINUING DUTY

7.1.1

The Contractor is again reminded of its continuing duty set forth in Subparagraph 1.5.7.
The Contractor shall perform no part of the Work at any time without required pre-
construction conferences, adequate Contract Documents, Contractor performed
Interference Drawings, as defined in the Specifications, or, as appropriate, approved
Shop Drawings, Product Data or Samples for such portion of the Work. The Contractor
shall provide to the Owner and Architect written notice of any error, omission,
inconsistency, or ambiguity in the Contract Documents at least twenty-one (21) days
prior to the scheduled date for performance of the affected portion of the Work. Failure
to provide such written notice to the Owner and Architect in accordance with this
paragraph shall result in the Contractor waiving any resulting claim for time delay or
any other consequential damages. Upon written notice of said error, omission,
inconsistency, or ambiguity in the Contract Documents the Owner will have 21 days to
remedy same before starting to count days of delay to the Contractor. If the Contractor
performs any of the Work which involves such an error, omission, inconsistency or
ambiguity in the Contract Documents without such written notice to the Owner and
Architect, the Contractor shall bear responsibility for such performance and shall bear
the cost of correction.

CONSTRUCTION AND SUPERVISION PROCEDURES

721

722

The Contractor shall perform the Work strictly in accordance with this Contract.

The Contractor shall strictly supervise and direct the Work using the Contractor's best
skill, effort and attention. The Contractor shall be responsible to the Owner for any and
all acts or omissions of the Contractor, its employees and others engaged in the Work
on behalf of the Contractor.

REVIEW OF FIELD CONDITIONS

7.3.1

The Contractor shall take field measurements and verify field conditions and shall
carefully compare such field measurements and conditions and other information
known to the Contractor with the Contract Documents before commencing activities.
Errors, inconsistencies or omissions discovered shall be reported to the Architect and
to the Owner in accordance with provisions defined in Article 7.1.1.

WARRANTY

7.4.1

The Contractor warrants to the Owner that all labor furnished to progress the Work
under this Contract will be competent to perform the tasks undertaken, that the product
of such labor will yield only first-class results, that materials and equipment furnished
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742

7421

7.4.3

74.3.1

7432

7433

744

7.4.5

7.4.6

will be of good quality and new unless otherwise permitted by this Contract, and that
the Work will be of good quality, free from faults and defects and in strict conformance
with this Contract. All Work not strictly conforming to these requirements may be
considered defective and shall constitute a breach of the Contractor’s warranty.

In addition to any other warranties and guarantees set forth elsewhere in this Agreement,
the Contractor, upon request by the Owner or the Architect shall promptly correct all
failures or defects in its Scope of the Work for a period of one (1) year after the date of
substantial completion. In the event of termination of the Agreement for convenience
or for cause prior to substantial completion, the Contractor shall be responsible for the
correction of all failure or defects in its Scope of Work as performed and paid for a
period of one (1) year after the effective date of the termination. Should the Contractor
fail to promptly correct any failure or defect, the Owner may take whatever actions it
deems necessary to remedy the failure or defect and the Contractor shall promptly
reimburse the Owner for any expenses or damages it incurs as a result of the
Contractor's failure to correct the failure or defect including, but not limited to, any
attorney’s fees necessary to remedy the failure or defect, or to obtain reimbursement
from the Contractor.

The Contractor shall schedule, coordinate and participate in a walk-through inspection
of the work one (1) month prior to the expiration of the one-year correction period, and
shall notify the Owner, the Professionals, and any necessary subcontractors and
suppliers of the date of, and request their participation in, the walk-through inspection.
The purpose of the walk-through inspection will be to determine if there are defects or
failures which require correction.

In addition to the warranties and guarantees set forth elsewhere herein, the Builder
expressly warrants and guarantees to the Owner:

That its scope of the Work complies with (i) the Construction Documents; and, (ii) all
applicable laws, statutes, building codes, rules and regulations of all governmental,
public and quasi-public authorities and agencies having jurisdiction over the Project.

That all goods, products, materials, equipment and systems incorporated into its scope
of the Work conform to applicable specifications, descriptions, instructions, drawings,
data and samples and shall be and are (i) new (unless otherwise specified or permitted)
and without apparent damage; (ii) of quality equal to or higher than that required by the
Contract Documents; and (iii) merchantable.

That all management, supervision, labor and services required for its scope of the Work
shall comply with the Contract and shall be and are performed in a workmanlike manner.

The Contractor shall require that all its subcontractors and suppliers provide written
warranties, guaranties and other undertakings to the Owner and the Builder in a form
identical to the warranties, guaranties and other undertakings set forth in this Contract,
including the warranties, guaranties, and undertakings set forth in this Article, which
warranties, guaranties and undertakings shall run to the benefit of the Owner as well as
the Contractor.

The warranties and guaranties set forth in this Article shall be in addition to all other
warranties, express, implied or statutory, and shall survive the Owner’s payment,
acceptance, inspection of, or failure to inspect, the Work and review of the Contract
Documents. These warranty provisions shall survive any termination of the contract.

Nothing contained in Paragraph 7.4.2 shall be construed to establish a period of
limitation with respect to the Contractor’s obligations under the Contract. Paragraph
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7.5

7.6

7.4.7

7.4.2 relates only to the Contractor’s specific obligations with respect to the Work, and
has no relationship to the time within which the Contractor’s contractual obligations
under the Contract may be enforced, nor to the time within which proceedings may be
commenced to establish the Contractor’s liability with respect to any contractual
obligations pursuant to Paragraph 7.4.2 or contained elsewhere herein.

Unless otherwise specified herein, all of the Contractor’s warranty and guaranty
obligations, including the time periods for all written warranties and guarantees of
specifically designated equipment required by the Construction Documents, shall begin
on the date of Substantial Completion or the date of acceptance by the Owner,
whichever is later.

PERMITS, FEES AND NOTICES

7.5.1

The Contractor shall obtain and pay for all permits, fees and licenses, excluding aid
to construction, necessary and ordinary for the Work. The Contractor shall comply
with all lawful requirements applicable to the Work and shall give and maintain any
and all notices required by applicable law pertaining to the Work.

AUTHORIZED REPRESENTATIVE AND KEY PERSONNEL

7.6.1

7.6.2

1.7

771

7.8

7.8.1

The Contractor shall employ and maintain at the Project site only competent
supervisory personnel. Absent written instruction from the Contractor to the contrary,
the superintendent shall be deemed the Contractor’s authorized representative at the
site and shall be authorized to receive and accept any and all communications from the
Owner or the Architect.

Key Supervisory personnel assigned by the Contractor to this Project are as follow:

Name Function
Nathan Neely Project Manager

So long as the individuals named above remain actively employed or retained by the
Contractor, they shall perform the functions indicated next to their names unless the
Owner agrees to the contrary in writing. In the event one or more individuals not listed
above subsequently assume one or more of those functions listed above, the Contractor
shall be bound by the provisions of this Subparagraph 7.6.2 as though such individuals
had been listed above.

SCHEDULE

The Contractor, within 10 days of the issuance of notice to proceed, shall submit to the
Owner and the Architect for their information the Contractor's schedule for
completing the Work. Such Schedule shall be in compliance with the requirements
set forth in the Project Manual which is attached hereto and incorporated by reference.
The Contractor's schedule shall be revised no less frequently than monthly (unless the
parties otherwise agree in writing) and shall be revised to reflect conditions encountered
from time to time and shall be related to the entire Project. Each such revision shall be
furnished to the Owner and the Architect. Failure by the Contractor to strictly comply
with the provisions of this Paragraph 7.7.1 shall constitute a material breach of this
Contract.

DOCUMENTS AND SAMPLES AT THE SITE

The Contractor shall continuously maintain at the site, for the benefit of the Owner and
the Architect, one updated record copy of this Contract marked to record on a current
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7.9

basis, amendments, revisions, changes, selections and modifications made during the
term of this contract. Additionally, the Contractor shall maintain at the site for the
Owner and Architect the approved Shop Drawings, Product Data, Samples and other
similar required submittals and interference drawings. All of these record documents
shall be available to the Owner and the Architect at all regular business hours. Upon
final completion of the Work, all of these record documents shall become the property
of and shall be delivered to the Owner.

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

7.9.1

792

793

79.4

7.9.5

7.9.6

Shop Drawings, Product Data, Samples and other submittals from the Contractor do
not constitute Contract Documents. Their purpose is merely to demonstrate the manner
in which the Contractor intends to implement the Work in conformance with
information received from the Contract Documents.

The Contractor shall not perform any portion of the Work requiring submittal and
review of Shop Drawings, Product Data or Samples unless and until such submittal
shall have been approved by the Architect. Approval by the Architect or Owner,
however, shall not be evidence that Work installed pursuant thereto conforms with the
requirements of this Contract. The Owner and Architect shall have no duty to review
partial submittals, unsolicited, or incomplete submittals.

The Contractor shall review, approve and submit to the Architect and Owner, Shop
Drawings, Product Data, Samples and similar submittals required by the Contract
Documents with reasonable promptness and in such sequence as to cause no delay in
the Work or in the activities of the Owner or of separate contractors. The Contractor
shall maintain a submittal log which shall include, as a minimum, the date scheduled
for each submittal, the actual date of each submittal, the date of any resubmittal, the
date of an approval or rejection, and the reason for any approval or rejection. The
submittal log shall be copied to the Owner and Architect on a weekly basis and
presented during the weekly project meeting.

By approving and submitting Shop Drawings, Product Data, Samples and similar
submittals, the Contractor represents that the Contractor has determined and verified
materials, field measurements and field construction criteria related thereto, or will do
s0, and has checked and coordinated the information contained within such submittals
with the requirements of the Work and of the Contract Documents and has performed
his duty of carefully reviewing, inspecting, and examining any and all submittals before
submitting to the Owner or Architect. Prior to the commencement of work, other than
the structural framework, the Contractor shall create interference drawings for the
coordination of trades in the mechanical rooms and other congested areas. Such
interference drawings shall be subject to submittal to the Architect and Owner and
approval in accordance with paragraph 7.9.

The Contractor shall not be relieved of responsibility for deviations from requirements
of the Contract Documents by the Architect's approval of Shop Drawings, Product Data,
Samples or similar submittals unless the Contractor has specifically informed the
Architect in writing of such deviation at the time of submittal and the Architect has
given written approval to the specific deviation. The Contractor shall not be relieved
of responsibility for errors or omissions in Shop Drawings, Product Data, Samples or
similar submittals by the Architect's approval thereof.

The contractor shall direct specific attention in writing or on resubmitted Shop
Drawings, Product Data, Samples or similar submittals to revisions other than those
requested by the Architect on previous submittals.

00270-14
REVISED 11-3-2015 LEGAL APPVD



7.10

7.11

7.12

7.13

79.7

7.9.8

Informational submittals upon which the Architect is not expected to take responsive
action shall be so identified in the Contract Documents.

When professional certification of performance criteria of materials, systems or
equipment is required by the Contract Documents, the Architect shall be entitled to rely
upon the accuracy and completeness of such calculations and certifications.

CLEANING AND USE OF THE SITE AND THE PROJECT

7.10.1

The Contractor shall keep the site and off-site areas reasonably clean during
performance of the Work and is responsible for the trash/debris that is allowed to
accumulate onsite or off-site. Upon final completion of the Work, the Contractor shall
thoroughly clean the site and the Project and remove all waste, debris, trash, and excess
materials or equipment, together with all of the Contractor's property therefrom.

7.10.2  The Contractor shall confine operations at the site to areas permitted by law, ordinances,

permits and the Contract Documents and shall not unreasonably encumber the site with
materials or equipment or impede floodwater flow.

7.10.3 If the Contractor fails to clean up as provided in the Contract Documents, the Owner
may do so and the cost thereof shall be charged to the Contractor.

7.10.4  Access to the Site: The Contractor shall perform its scope of the Work so as not to
interrupt or interfere with any on site operations of the Owner or those authorized by
the Owner to use the site.

ACCESS TO WORK

7.11.1 The Owner and the Architect shall have access to the Work at all times from
commencement of the Work through final completion. The Contractor shall take
whatever steps necessary to provide access when requested.

ROYALTIES AND PATENTS

7.12.1 The Contractor shall pay all royalties and license fees. The Contractor shall defend

suits or claims for infringement of patent rights and shall hold the Owner and Architect
harmless from loss on account thereof, but shall not be responsible for such defense or
loss when a particular design, process or product of a particular manufacturer or
manufactures is required by the Contract Documents. However, if the Contractor has
reason to believe that the required design, process or product is an infringement of a
patent, the Contractor shall be responsible for such loss unless such information is
promptly furnished to the Owner and Architect.

SAFETY PRECAUTIONS AND PROGRAMS

7.13.1

7.13.2

The Contractor shall be solely responsible for initiating, maintaining and supervising
all safety precautions and programs in connection with the performance of the Contract.
The Contractor shall submit to the Architect and the Owner for their approval, a written
Safety Program which shall address as a minimum their plan for compliance with all
federal, state or local requirements for health and safety on the project site.

In the event the Contractor encounters on the site material reasonably believed to be
asbestos or polychlorinated biphenyl (PCB) which has not been rendered harmless, the
Contractor shall immediately stop Work in the area affected and report the condition to
the Owner and Architect in writing. The Work in the affected area shall not thereafter
be resumed except by written agreement of the Owner and Contractor if in fact the
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7.14

material is asbestos or polychlorinated biphenyl (PCB) and has not been rendered
harmless. The Work in the affected area shall be resumed in the absence of asbestos or
polychlorinated biphenyl (PCB), or when it has been rendered harmless by written
agreement of the Owner and Contractor.

7.13.3  The Contractor shall not be required pursuant to Article 10 to perform without consent
any Work relating to asbestos or polychlorinated biphenyl (PCB).

SAFETY OF PERSONS AND PROPERTY

7.14.1 It is acknowledged that the Contractor shall have a duty to protect all personnel,
equipment, materials, supplies associated with this project. Damage to property or
personnel shall be subject to the indemnification provisions of this Contract. The
Contractor shall take reasonable precautions for safety of, and shall provide reasonable
protection to prevent damage, injury or loss to:

1.) employees on the Work and other persons who may be affected thereby.

2.) the work and materials and equipment to be incorporated therein, whether in storage on
or off the site, under care, custody or control of the Contractor or the Contractor's
Subcontractors or Sub-subcontractors or in transit; and

3.) other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks,
pavements, roadways, structures and utilities not designated for removal, relocation or
replacement in the course of construction.

7.142 The Contractor shall give notices and comply with applicable laws, ordinances, rules,
regulations and lawful orders of public authorities bearing on safety of persons or
property or their protection from damage, injury or loss.

7.143 The Contractor shall erect and maintain, as required by existing conditions and
performance of the Contract, reasonable safeguards for safety and protection, including
fencing, posting danger signs and other warnings against hazards, promulgating safety
regulations and notifying owners and users of adjacent sites and utilities.

7.14.4  When use or storage of explosives or other hazardous materials or equipment or unusual
methods are necessary for execution of the Work, the Contractor shall exercise utmost
care and carry on such activities under supervision of properly qualified personnel.

7.14.5 The Contractor shall promptly remedy damage and loss (other than damage or loss
insured under property insurance required by the Contract Documents) to property
referred to in paragraph 7.15.1 caused in whole or in part by the Contractor, a
Subcontractor, a Sub-subcontractor, or anyone directly or indirectly employed by any
of them, or by anyone for whose acts they may be liable and for which the Contractor
is responsible under paragraph 7.15.1 , except damage or loss attributable to acts of the
Owner or Architect or anyone directly or indirectly employed by either of them, or by
anyone for whose acts either of them may be liable, and not attributable to the fault or
negligence of the Contractor. The foregoing obligations of the Contractor are in
addition to the Contractor’s obligations under Paragraph 7.13.

7.14.6  The Contractor shall designate a responsible member of the Contractor's organization
at the site whose duty shall be the prevention of accidents. This person shall be
designated by the Contractor in writing to the Owner and Architect.

7.14.7  The Contractor shall not load or permit any part of the construction or site to be loaded
so as to endanger its safety.
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7.15

7.16

8.1

8.2

EMERGENCIES

7.15.1

In an emergency affecting safety of persons or property, the Contractor shall act, at the
Contractor's discretion, to prevent threatened damage, injury or loss. In the event that
any such emergency occurs, the Contractor shall promptly notify the Owner and the
Architect within twenty-four (24) hours of the discovery of the emergency situation.
Additional compensation or extension of time claimed by the Contractor on account of
an emergency shall be determined as provided in Paragraph 8.3.

CONTRACTOR REPRESENTATIONS

7.16.1

7.16.2

7.16.3

In order to induce the Owner to execute this Contract and recognizing that the Owner
is relying thereon, the Contractor, by executing this Contract, makes the following
express representations to the Owner:

The Contractor is fully qualified to act as the contractor for the Project and has, and
shall maintain, any and all licenses, permits or other authorizations necessary to act as
the contractor for, and to construct, the Project.

The Contractor has become familiar with the Project site and the local conditions under
which the Project is to be constructed and operated.

The Contractor has received, reviewed and carefully examined all of the documents
which make up this Contract, including, but not limited to, the plans, and specifications,
soils testing reports of subsurface conditions, and submittals, and has found them in all
respects to be complete, accurate, adequate, consistent, coordinated and sufficient for
construction.

ARTICLE VIII
CONTRACT ADMINISTRATION

THE ARCHITECT

8.1.1

The Architect for this project is Matheny Goldmon Architecture & Interiors in the
event the Owner should find it necessary or convenient to replace the Architect, the
Owner shall retain a replacement Architect and the status role of the replacement
Architect shall be that of the former Architect.

ARCHITECT'S ADMINISTRATION

8.2.1

822

8.23

824

The Architect, unless otherwise directed by the Owner in writing, will perform those
duties and discharge those responsibilities allocated to the Architect as set forth in this
Contract. The Architect shall be the Owner's agent from the effective date of this
Contract until final payment has been made. The Architect shall be authorized to act
on behalf of the Owner only to the extent provided in this Contract.

Unless otherwise directed by the Owner in writing, the Owner and the Contractor shall
communicate with each other in the first instance through the Architect.

The Architect shall be the initial interpreter of the requirements of the drawings and
specifications and the judge of the performance thereunder by the Contractor. The
Architect shall render written or graphic interpretations necessary for the proper
execution or progress of the Work with reasonable promptness on request of the
Contractor.

The Architect will review the Contractor's Applications for Payment and will certify to
the Owner for payment to the Contractor, those amounts then due the Contractor as
provided in this Contract.
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8.3.

825

8.2.6

8.2.7

8.2.8

829

The Architect shall have authority to reject Work which is defective or does not
conform to the requirements of this Contract. If the Architect deems it necessary or
advisable, the Architect shall have authority to require additional inspection or testing
of the Work for compliance with Contract requirements.

The Architect will review and approve, or take other appropriate action as necessary,
concerning the Contractor's submittals including Shop Drawings, Product Data and
Samples. Such review, approval or other action shall be for the purpose of determining
conformance with the design and Contract Documents.

The Architect will prepare Change Orders and may authorize minor changes in the
Work by Field Order as provided elsewhere herein.

The Architect shall, upon written request from the Contractor, conduct reviews to
determine the date of Substantial Completion and the date of final completion, will
receive and forward to the Owner for the Owner's review and records, written
warranties and related documents required by this Contract and will issue a final
Certificate for Payment upon compliance with the requirements of this contract.

The duties, obligations and responsibilities of the Contractor under this Contract shall
in no manner whatsoever be changed, altered, discharged, released, or satisfied by any
duty, obligation or responsibility of the Architect. The Contractor is not a third-party
beneficiary of any contract by and between the Owner and the Architect. It is expressly
acknowledged and agreed that the duties of the Contractor to the Owner are
independent of, and are not diminished by, any duties of the Architect to the Owner.

CLAIMS BY THE CONTRACTOR

83.1

8.3.2

All Contractor claims shall be initiated by written notice and claim to the Owner and
the Architect. Such written notice and claim must be received by the Owner and
Architect within seven (7) calendar days after occurrence of the event, or the first
appearance of the condition, giving rise to the claim and shall set forth in detail all
known facts and circumstances supporting the claim. As defined in Article 7.1, the
Contractor is again reminded of its continuing duty set forth in Subparagraph 1.5.7.
The Contractor shall perform no part of the Work at any time without required pre-
construction conferences, adequate Contract Documents, Contractor performed
Interference Drawings, as defined in the Specifications, or, as appropriate, approved
Shop Drawings, Product Data or Samples for such portion of the Work. The Contractor
shall provide to the Owner and Architect written notice of any error, omission,
inconsistency, or ambiguity in the Contract Documents at least twenty-one (21) days
prior to the scheduled date for performance of the affected portion of the Work. Failure
to provide such written notice to the Owner and Architect in accordance with this
paragraph shall result in the Contractor waiving any resulting claim for time delay or
any other consequential damages. Upon written notice of said error, omission,
inconsistency, or ambiguity in the Contract Documents the Owner will have 21 days to
remedy same before starting to count days of delay to the Contractor. If the Contractor
performs any of the Work which involves such an error, omission, inconsistency or
ambiguity in the Contract Documents without such written notice to the Owner and
Architect, the Contractor shall bear responsibility for such performance and shall bear
the cost of correction.

Pending final resolution of any claim of the Contractor, the Contractor shall diligently
proceed with performance of this Contract and the Owner shall continue to make
payments to the Contractor in accordance with this Contract. The resolution of any
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833

8.34

8.3.4.1

83.5

claim under this Paragraph 8.3 shall be reflected by a Change Order executed by the
Owner, the Architect and the Contractor.

CLAIMS FOR CONCEALED AND UNKNOWN CONDITIONS - Should
concealed and unknown conditions encountered in the performance of the Work (a)
below the surface of the ground or (b) in an existing structure being at variance with
the conditions indicated by this Contract, or (c) should unknown conditions of an
unusual nature differing materially from those ordinarily encountered in the area and
generally recognized as inherent in Work of the character provided for in this Contract,
be encountered, the Contract Price shall be equitably adjusted either upward or
downward by Change Order As a condition precedent to the Owner having any
liability to the Contractor for concealed or unknown conditions, the Contractor must
give the Owner and the Architect written notice of, and an opportunity to observe, the
condition prior to disturbing it. The failure by the Contractor to make the written notice
and claim as provided in this Subparagraph shall constitute a waiver by the Contractor
of any claim arising out of or relating to such concealed or unknown condition.

CLAIMS FOR ADDITIONAL COSTS - If the Contractor wishes to make a claim
for an increase in the Contract Price, as a condition precedent to any liability of the
Owner therefor, the Contractor shall strictly comply with the requirements of 8.3.3
above. Such notice shall be given by the Contractor before proceeding to execute any
additional or changed Work. The failure by the Contractor to give such notice and to
give such notice prior to executing the Work shall constitute a waiver of any claim for
additional compensation.

In connection with any claim by the Contractor against the Owner for compensation in
excess of the Contract Price, any liability of the Owner for the Contractor's costs shall
be strictly limited to direct costs incurred by the Contractor and shall in no event include
indirect costs or consequential damages of the Contractor. The Owner shall not be
liable to the Contractor for claims of third parties, including Subcontractors, suppliers,
material men or laborers, unless and until liability of the Contractor has been
established therefor in a court of competent jurisdiction.

CLAIMS FOR ADDITIONAL TIME - If the Contractor is delayed in performing
any task which at the time of the delay is then critical or which during the delay
becomes critical, as the sole result of any act or neglect to act by the Owner or someone
acting in the Owner's behalf, or by changes ordered in the Work as authorized by the
Owner, unusual delay in transportation, unusually adverse weather conditions not
reasonably anticipatable, fire or other Acts of God, then the date for achieving
Substantial Completion of the Work or as applicable final completion, shall be
extended upon the written notice and claim of the Contractor to the Owner and the
Architect, for such reasonable time as the Architect may determine. Any notice and
claim for an extension of time by the Contractor shall be made not more than seven (7)
days after the occurrence of the event or the first appearance of the condition giving
rise to the claim and shall set forth in detail the Contractor's basis for requiring
additional time in which to complete the Project. In the event the delay to the
Contractor is a continuing one, only one notice and claim for additional time shall be
necessary. If the Contractor fails to make such claim as required in this Subparagraph,
any claim for an extension of time shall be waived. A task is critical within the meaning
of this paragraph 8.3.5 if, and only if| said task is on the critical path of the Project
Schedule so that a delay in performing such task will delay the ultimate completion of
the project. As defined in Article 7.1, The Contractor is again reminded of its continuing
duty set forth in Subparagraph 1.5.7. The Contractor shall perform no part of the Work
at any time without required pre-construction conferences, adequate Contract
Documents, Contractor performed Interference Drawings, as defined in the
Specifications, or, as appropriate, approved Shop Drawings, Product Data or Samples
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8.4

9.1

9.2

9.3

for such portion of the Work. The Contractor shall provide to the Owner and Architect
written notice of any error, omission, inconsistency, or ambiguity in the Contract
Documents at least twenty-one (21) days prior to the scheduled date for performance
of the affected portion of the Work. Failure to provide such written notice to the Owner
and Architect in accordance with this paragraph shall result in the Contractor waiving
any resulting claim for time delay or any other consequential damages. Upon written
notice of said error, omission, inconsistency, or ambiguity in the Contract Documents
the Owner will have 21 days to remedy same before starting to count days of delay to
the Contractor. If the Contractor performs any of the Work which involves such an
error, omission, inconsistency or ambiguity in the Contract Documents without such
written notice to the Owner and Architect, the Contractor shall bear responsibility for
such performance and shall bear the cost of correction.

FIELD ORDERS

8.4.1

The Architect shall have authority to order minor changes in the Work not involving a
change in the Contract Price or in Contract Time and not inconsistent with the intent of
the Contract. Such changes shall be effected by field order and shall be binding upon
the Contractor. The Contractor shall carry out such Field Orders promptly.

ARTICLE IX
SUBCONTRACTORS
DEFINITION
9.1.1 A Subcontractor is an entity, which has a direct contract with the Contractor to perform

9.1.2

a portion of the Work.

A sub-subcontractor is an entity which has a direct or indirect contract with a
subcontractor to perform a portion of the work.

AWARD OF SUBCONTRACTS

9.2.1

922

Upon execution of the Contract, the Contractor shall furnish the Owner and the
Architect, in writing, the names of persons or entities proposed by the Contractor to act
as a Subcontractor on the Project. The Owner shall promptly reply to the Contractor,
in writing, stating any objections the Owner may have to such proposed Subcontractor.
The Contractor shall not enter into a Subcontract with a proposed Subcontractor with
reference to whom the Owner has made timely objection. The Contractor shall not be
required to Subcontract with any party to whom the Contractor has objection.

All subcontracts shall afford the Contractor rights against the Subcontractor which
correspond to those rights afforded to the Owner against the Contractor herein,
including those rights afforded to the Owner against the Contractor herein including
those rights of contract termination as set forth by paragraph 12.2 below.

OWNER'S RIGHT TO PERFORM CONSTRUCTION AND TO AWARD SEPARATE
CONTRACTS

9.3.1

The Owner reserves the right to perform construction or operations related to the
Project with the Owner's own forces, and to award separate contracts in connection
with other portions of the project or other construction or operations on the site under
Conditions of the Contract identical or substantially similar to these including those
portions related to insurance and waiver of subrogation. If the Contractor claims that
delay or additional cost is involved because of such action by the Owner, the Contractor
shall make such Claim as provided elsewhere in the Contract Documents.
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9.4

10.1

10.2

93.2

933

9.3.4

When separate contracts are awarded for different portions of the Project or other
construction or operations on the site, the term "Contractor” in the Contract Documents
in each case shall mean the Contractor who executes each separate Owner-Contractor
Agreement.

The Owner shall provide for coordination of the activities of the Owner's own forces
and of each separate contractor with the Work of the Contractor, who shall cooperate
with them. The Contractor shall participate with other separate contractors and the
Owner in reviewing their construction schedules when directed to do so. The
Contractor shall make any revisions to the construction schedule and Contract Price
deemed necessary after a joint review and mutual agreement. The construction
schedules shall then constitute the schedules to be used by the Contract, separate
contractors and the Owner until subsequently revised.

Unless otherwise provided in the Contract Documents, when the Owner performs
construction or operations related to the Project with the Owner's own forces, the
Owner shall be deemed to be subject to the same obligations and to have the same rights
which apply to the Contractor under the Conditions of the Contract.

MUTUAL RESPONSIBILITY

9.4.1

9472

9.4.3

9.4.4

The Contractor shall afford the Owner and separate contractors reasonable opportunity
for introduction and storage of their materials and equipment and performance of their
activities and shall connect and coordinate the Contractor's construction and operations
with theirs as required by the Contract Documents.

If part of the Contractor's Work depends for proper execution or results upon
construction or operations by the Owner or a separate contractor, the Contractor shall,
prior to proceeding with the portion of the Work, promptly report to the Architect and
the Owner apparent discrepancies or defects in such other construction that would
render it unsuitable for such proper execution and results. Failure of the Contractor so
to report shall constitute an acknowledgment that the Owner's or separate contractors’
completed or partially completed construction is fit and proper to receive the
Contractor's Work, except as to defects not then reasonably discoverable.

Costs caused by delays or by improperly timed activities or defective construction shall
be borne by the party responsible therefor.
The Contractor shall promptly remedy damage wrongfully caused by the Contractor to
completed or partially completed construction or to property of the Owner or separate
contractors.
ARTICLE X
CHANGES IN THE WORK

CHANGES PERMITTED

10.1.1

10.1.2

Changes in the Work within the general scope of this Contract, consisting of additions,
deletions, revisions, or any combination thereof, may be ordered without invalidating
this Contract, by Change Order or by Field Order.

Changes in the Work shall be performed in strict accordance with applicable provisions
of this Contract and the Contractor shall proceed promptly with such changes.

CHANGE ORDERS

10.2.1

Change Order shall mean a written order to the Contractor executed by the Owner and
the Architect, issued after execution of this Contract, authorizing and directing a change
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10.2.2

1023

10.2.4

10.2.5

10.2.6

10.2.7

10.2.8

1)

2)

3)

in the Work or an adjustment in the Contract Price or the Contract Time for
Performance, or any combination thereof. The Contract Price and the Contract Time
may be changed only by Change Order or other mutually agreed upon Contract
modification.

Change orders shall be allowed only under the following conditions; 1) Minor changes
for a total monetary amount less than that required by State law for competitive bidding
($15,000); or 2) Changes for matters incidental to the original contract necessitated by
unforeseeable circumstances, including but not limited to, errors or omissions in the
Contract documents requiring immediate action to forestall secondary damages; or 3)
Changes due to emergencies; 4) Changes provided for in the original bidding and
original Contract Documents as alternates.

The Contractor or successful bidder is expected to complete the project as bid and
specified within the financial parameters stated therein. However, if it shall be
determined that a change order is needed in any given case during the performance of
a contract, the contractor shall promptly submit to the Architect a completed "Contract
Modification Request” (Exhibit A) specifying the change(s) with justification. The
Architect shall approve, modify or reject all contract modifications requests within five
(5) working days and forward to the Owner, with a Contract Modification Request
completed, as necessary, by the Architect, and attached to the Contract Modification
Request.

In the event the change order requested by the Contract involves, 1) an increase in the
contract sum or construction bid price, 2) an extension of the contract time, or 3)
material change the contractor’s scope of work or services, the Owner, shall determine
whether this is a change order which can be allowed and, if so, what exception it would
fall under. The representative of the Owner shall then document the same by
completing a City of Huntsville Resolution Authorizing Change Order” (Exhibit C),
attach the same to the “Change Order Request” and “City of Huntsville contract Change
Order” and submit to the City Council at its next regularly scheduled Council meeting
for approval. The contractor shall not perform any such change until receipt of “City
of Huntsville Contract Change Order” (Exhibit B), signed by the Mayor and President
of the City Council.

The Owner reserves the right to institute Change Orders as pursuant to the aforesaid
terms and conditions.

In no event is a Change Order to be performed prior to approval thereof by Owner,
except for emergencies.

No Change Order shall cause the total amount of Change Orders applicable to this
contract to exceed 10% of the original, total Contract Price as stated in 4.1.1.

Change Orders increasing the Contract Price by in excess of $5,000, the following
allowance for overhead and profit shall be utilized :

For the Contractor or Subcontractor, for Work performed by the Contractor's own
forces, 10% of the cost.

For the Contractor, Subcontractor or sub-Subcontractor for Work performed by others,
5% of the amount due the subcontractor performing the Work.

For each Subcontractor or sub-subcontractor involved, for Work performed by that
Subcontractor's or Sub-subcontractor's own forces, 10 % of the cost.
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10.3

10.4

4.) For each Subcontractor, for Work performed by the Subcontractor's Sub-subcontractors,

10.2.9

10.2.10

10.2.11

1)

5 % of the amount due the Sub-subcontractor.

For Change Orders increasing the Contract Price by less than $5,000 or less, increase
the above allowances from 5% to 10% and 10% to 15%. There shall be no additional
costs included in Change Orders for any field office personnel time related to estimating
or layout required by a Change Order or for field superintendent or field office
operational costs provided the changes are performed during the orderly sequencing of
the work and not requiring a time extension or special crews.

Change Orders decreasing the Contract Price shall contain an allowance for overhead
and profit which is 50% of the mark-up percentages for increases established in
paragraph 10.2.8.

If unit prices are provided in the Contract, and if the quantities contemplated are so
changed in a proposed Change Order that application of such unit prices to the
quantities of Work proposed will cause substantial inequity to the Owner or to the
Contractor, the applicable unit prices shall be equitably adjusted.

Any change in the Contract Price resulting from a Change Order shall be determined
as follows:

by mutual agreement between the Owner and the Contractor as evidenced by
(a) the change in the Contract Price being set forth in the Change Order,

(b) such change in the Contract Price, together with any conditions or
requirements relating thereto, being initialed by both parties and

(©) the Contractor’s execution of the Change Order; or,

2.) if no mutual agreement occurs between the Owner and Contractor, the change in the

Contract Price, if any, shall be derived by determining the reasonable actual costs
incurred or savings achieved, resulting from revisions in the work. Such reasonable
actual costs or savings shall include a component for direct jobsite overhead and profit
but shall not include home-office overhead or other indirect costs or components. Any
such costs or savings shall be documented in the format, and with such content and
detail as the Owner or the Architect requires.

MINOR CHANGES

10.3.1

The Architect shall have authority to order minor changes in the Work not involving a
change in the Contract Price or an extension of the Contract Time and not inconsistent
with the intent of this Contract. Such minor changes shall be made by written Field
Order, and shall be binding upon the Owner and the Contractor. The Contractor shall
promptly carry out such written Field Orders.

EFFECT OF EXECUTED CHANGE ORDER

10.4.1

The execution of a Change Order by the Contractor shall constitute conclusive evidence
of the Contractor's agreement to the ordered changes in the Work, this Contract as thus
amended, the Contract Price and the Contract Time. The Contractor, by executing the
Change Order, waives and forever releases any claim against the Owner for additional
time or compensation for matters relating to or arising out of or resulting from the Work
included within or affected by the executed Change Order.
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10.5

11.2

11.3

NOTICE TO SURETY; CONSENT

10.5.1

The Contractor shall notify and obtain the consent and approval of the Contractor's
surety with reference to all Change Orders if such notice, consent or approval are
required by the Contractor's surety or by law. The Contractor's execution of the Change
Order shall constitute the Contractor's warranty to the Owner that the surety has been
notified of and consents to, such Change Order and the surety shall be conclusively
deemed to have been notified of such Change Order and to have expressly consented
thereto.

ARTICLE XI
DISCOVERING AND CORRECTING
DEFECTIVE OR INCOMPLETE WORK

DISCOVERING WORK

11.1.1

11.1.2

If any of the Work is covered, concealed or obscured contrary to the Architect’s request
or to any provisions of this Contract, it shall, if required by the Architect or the Owner,
be uncovered for the Architect's inspection and shall be properly replaced or reworked
at the Contractor's expense without change in the Contract Time.

If any of the Work is covered, concealed or obscured in a manner not covered by
Subparagraph 11.1.1 above, it shall, if required by the Architect or Owner, be
uncovered for the Architect's inspection. If such Work conforms strictly with this
Contract, costs of uncovering and proper replacement shall by Change Order be
charged to the Owner. If such Work does not strictly conform with this Contract, the
Contractor shall pay the costs of uncovering and proper replacement.

CORRECTING WORK

11.2.1

11.2.2

11.2.3

The Contractor shall, at no cost in time or money to the Owner immediately proceed
to correct Work rejected by the Owner or Architect as defective or failing to conform
to this Contract. The Contractor shall pay all costs and expenses associated with
correcting such rejected Work, including any additional testing and inspections, and
reimbursement to the Owner for the Architect's services and expenses made necessary
thereby.

If within one (1) year after Substantial Completion of the Work any of the Work is
found to be defective or not in accordance with this Contract, the Contractor shall
correct it promptly upon receipt of written notice from the Owner. This obligation shall
survive final payment by the Owner and termination of this Contract. With respect to
Work first performed and completed after Substantial Completion, this one year
obligation to specifically correct defective and nonconforming Work shall be extended
by the period of time which elapses between Substantial Completion and Completion
of the subject Work.

Nothing contained in this Paragraph 11.2 shall establish any period of limitation with
respect to other obligations which the Contractor has under this Contract.
Establishment of the one year time period in Subparagraph 11.2.2 relates only to the
duty of the Contractor to specifically correct the Work.

OWNER MAY ACCEPT DEFECTIVE OR NONCONFORMING WORK

11.3.1

If the Owner chooses to accept defective or nonconforming Work, the Owner may do
so. In such event, the Contract Price shall be reduced by the greater of (a) the
reasonable cost of renovating and correcting the defective or nonconforming Work, and
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12.1

12.2

(b) the difference between the fair market value of the Project as constructed and the
fair market value of the project had it not been constructed in such a manner as to
include defective or nonconforming Work. If the remaining portion of the unpaid
Contract Price, if any, is insufficient to compensate the Owner for its acceptance of
defective or nonconforming Work, the Contractor shall, upon written demand from the
Owner, pay the Owner such remaining compensation for accepting defective or
nonconforming Work.

ARTICLE XII
CONTRACT TERMINATION

TERMINATION BY THE CONTRACTOR

12.1.1

12.1.2

If the Work is stopped for a period of ninety (90) days by an order of any court or other
public authority, or as a result of an act of the Government, through no fault of the
Contractor or any person or entity working directly or indirectly for the Contractor, the
Contractor may, upon ten (10) days' written notice to the Owner and the Architect,
terminate performance under this Contract and recover from the Owner payment for
the actual reasonable expenditures of the Contractor (as limited by Article X above)
for all Work executed and for materials, equipment, tools, construction equipment and
machinery actually purchased or rented solely for the Work, less any salvage value of
any such items.

If the Owner shall persistently or repeatedly fail to perform any material obligation to
the Contractor for a period of thirty (30) days after receiving written notice from the
Contractor of its intent to terminate hereunder, the Contractor may terminate
performance under this Contract by written notice to the Architect and the Owner. In
such event, the Contractor shall be entitled to recover from the Owner as though the
Owner had terminated the Contractor's performance under this Contract for
convenience pursuant to Subparagraph 12.2.1 hereunder.

TERMINATION BY THE OWNER

12.2.1
12.2.1.1

122.1.2

12.2.13

122.14

FOR CONVENIENCE

The Owner may for any reason whatsoever terminate performance under this Contract,
in whole or in part, by the Contractor for convenience. The Owner shall give written
notice of such termination to the Contractor specifying when termination becomes
effective.

After receipt of notice of the termination for convenience for the terminated Work, the
Contractor shall not enter into any new subcontracts, shall not purchase any additional
supplies, equipment or materials for the Work, and shall make every effort to mitigate
the costs of termination. The Contractor shall stop Work when such termination
becomes effective. The Contractor shall also terminate outstanding orders and
subcontracts. The Contractor shall settle the liabilities and claims arising out of the
termination of subcontracts and orders. The Owner may direct the Contractor to assign
the Contractor’s right, title and interest under terminated orders or Subcontracts to the
Owner or its designee. The Owner may direct the Contractor to take steps to preserve
the Work in place at the time of the Termination.

The Contractor shall transfer title and deliver to the Owner such completed or partially
completed Work and materials, equipment, parts, fixtures, information and Contract
rights as the Contractor has.

(a) The Contractor shall submit a termination claim to the Owner and the Architect
specifying the amounts due because of the termination for conveniencetogether
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with costs, pricing or other data required by the Architect. If the Contractor fails
to file a termination claim within one (1) year from the effective date of
termination, the owner shall pay the Contractor, an amount derived in accordance
with subparagraph (c) below.

(b) The Owner and the Contractor may agree to the compensation, if any, due to the
Contractor hereunder.

(c) Absent agreement to the amount due to the Contractor, the Owner shall pay the
Contractor the following amounts:

(i) Contract prices for labor, materials, equipment and other services accepted
under this Contract.

(ii) Reasonable costs incurred in preparing to perform and in performing the
terminated portion of the Work, and in terminating the Contractor's
performance, plus a fair and reasonable allowance for overhead and profit
thereon (such profit shall not include anticipated profit or consequential
damages); provided however, that if it appears that the Contractor would have
not profited or would have sustained a loss if the entire Contract would have
been completed, no profit shall be allowed or included and the amount of
compensation shall be reduced to reflect the anticipated rate of loss, if any;

(iii) Reasonable costs of settling and paying claims arising out of the termination
of subcontracts or orders pursuant to Subparagraph 12.2.1.2 of this Paragraph.
These costs shall not include amounts paid in accordance with other provisions
hereof.

The Total sum to be paid the Contractor under this Subparagraph 12.2.1 shall
not exceed the total Contract Price, as properly adjusted, reduced by the
amount of payments otherwise made, and shall in no event include duplication
of payment.

12.2.1.5 The Owner specifically reserves the right to convert a termination for convenience into
a termination for cause within one (1) year after the effective date of the termination
for convenience, in the event that the Owner becomes aware of circumstances or
conditions with regards to the Work that would have warranted the Owner terminating
for default, had those circumstances or conditions been properly known by the Owner,
at the time of the termination for convenience. The Owner may, upon written notice to
the Contractor of its intention to convert the termination for convenience to a
termination for cause, initiate the termination for cause procedures at that time, as set
forth in the Performance Bond, and the termination for convenience shall then be
converted to a termination for cause.

12.2.2 FOR CAUSE

12.2.2.1 If the Contractor persistently or repeatedly refuses or fails to prosecute the work in a
timely manner, supply enough properly skilled workers, supervisory personnel or
proper equipment or materials, or if it fails to make prompt payment to Subcontractors
or for materials or labor, or persistently disregards laws, ordinances, rules, regulations
or orders of any public authority having jurisdiction, or otherwise is guilty of a
substantial violation of a material provision of this Contract, then the Owner may by
written notice to the Contractor, without prejudice to any other right or remedy,
terminate the employment of the Contractor and take possession of the site and of all
materials, equipment, tools, construction equipment and machinery thereon owned by
the Contractor and may finish the Work by whatever methods it may deem expedient.
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13.1

A.

12222

12223

In such case, the Contractor shall not be entitled or receive any further payment until
the Work is finished.

If the unpaid balance of the Contract Price exceeds the cost of finishing the work,
including compensation for the Owner’s and the Architect's additional services and
expenses made necessary thereby, such excess shall be paid to the Contractor. If such
costs exceed the unpaid balance, the Contractor shall pay the difference to the Owner.
This obligation for payment shall survive the termination of the Contract.

In the event the employment of the Contractor is terminated by the Owner for cause
pursuant to Subparagraph 12.2.2 and it is subsequently determined by a Court of
competent jurisdiction that such termination was without cause, such termination shall
thereupon be deemed a Termination for Convenience under Subparagraph 12.2.1 and
the provisions of Subparagraph 12.2.1 shall apply.

ARTICLE XIII
INSURANCE

INSURANCE

The Contractor shall carry insurance of the following kinds and amounts in addition to
any other forms of insurance or bonds required under the terms of the contract
specifications. The Contractor shall procure and maintain for the duration of the job
until final acceptance by the Owner, or as later indicated, insurance against claims for
injuries to persons or damages to property which may arise from or in connection with
the performance of the work hereunder by the Contractor, his agents, representatives,
employees or subcontractors.

MINIMUM SCOPE OF INSURANCE:

1.

Commercial General Liability

Products and Completed Operations

Contractual Liability

Personal Injury and Advertising Injury

Explosion, Collapse and Underground Hazards (X.C. and U)
Broad Form Property Damage Liability

Severability of Interests

Waiver of Subrogation

Per Project Aggregate Limits

Professional Liability:

Only applies to contracts or subcontracts, consultants, that are architects, engineers,
land surveyors or consulting firms

Insurance may be written on a “claims-made” basis, providing coverage for negligent
acts, error or omission in the performance of professional services. Coverage will be
maintained for three years after completion of the professional services and Certificates
of Insurance will be submitted to the City within reasonable economic terms. Such
coverage shall be carried on a continuous basis including prior acts coverage to cover
the subject project. The professional liability insurance shall contain contractual
liability coverage.
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9.

Automobile Liability:

Business Automobile Liability providing coverage for all owned, hired and non-owned
autos. Coverage for loading and unloading shall be provided under either automobile
liability or general liability policy forms. Waiver of subrogation to be included.

Workers' Compensation Insurance:

Statutory protection against bodily injury, sickness or disease or death sustained by
employee in the scope of employment. Protection shall be provided by a commercial
insurance company or a recognized self-insurance fund authorized before the State of
Alabama Industrial Board of Relations. Waiver of subrogation shall be included.

Employers Liability Insurance:

Covering common law claims of injured employees made in lieu of or in addition to a
worker's compensation claim.

Owner’s, Contractors Protective Liability:
Insurance naming the City of Huntsville, Alabama as the Named Insured.
Property Insurance:

Builders Risk Coverage, Special Form (including earthquake, sinkhole, and flood
unless waived by the City of Huntsville) with a limit of no less than 100% of the
completed value. The City of Huntsville and the Contractor should be the Named
Insured as their interests may appear in improvements, repairs, and additions. The
coverage should extend to all materials relative to the Work wherever located and in
transit. The deductible shall not exceed $10,000 per occurrence and shall be borne by
the contractor. Higher deductibles for earthquake, sinkhole, and flood may be approved
by the City of Huntsville on a case by case basis.

Umbrella (Excess) Liability Insurance:

B. MINIMUM LIMITS OF INSURANCE:

1.

General Liability:

Commercial General Liability on an "occurrence form" for bodily injury and property
damage:

$2,000,000 General Aggregate Limit
$2,000,000 Products - Completed Operations Aggregate

$2,000,000 Personal & Advertising Injury
$2,000,000 Each Occurrence

Professional Liability:

Insurance may be made on a “claims-made” basis:
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$500,000  Per Claim — Land Surveyors
$1,000,000 Per Claim — Other Professionals

$500:000
4. Automobile Liability:

$1,000,000 Combined Single Limit per accident for bodily injury and property damage.
5. Workers' Compensation:

As Required by the State of Alabama Statute
6. Employers Liability:

$500,000 Bodily Injury
$500,000 Policy Limit by Disease

7. Owner’s, Contractors, Protective:

$1,000,000 Per Occurrence
$1,000,000 Aggregate

8. Property Insurance:

Limit equal to the completed value of the construction or renovation.

9. Umbrella (Excess) Liability Insurance:

a. For projects or contract values in excess of $5,000,000, Umbrella or Excess Liability
Insurance is required in an amount of $4,000,000 per occurrence and $4,000,000
aggregate.

b. For projects with contract value in excess of $10,000,000 Umbrella or Excess Liability
insurance is required in an amount of $10,000,000 per occurrence and $10,000,000
aggregate.

OTHER INSURANCE PROVISIONS:

The Owner is hereby authorized to adjust the requirements set forth in this document
in the event it is determined that such adjustment is in the Owner's best interest. If the
insurance requirements are not adjusted by the Owner prior to the Owner's release of
specifications with regard to the project in question, then the minimum limits shall

apply.
The policies are to contain, or be endorsed to contain, the following provisions:
1. General Liability and Automobile Liability Coverages Only:

a. The Owner, its agents and their officers, employees, representatives and specified
volunteers are to be covered as Additional Insured's, as their interests may appear, as
respects: liability arising out of activities performed by or on behalf of the contractor
and sub-contractor, if any, for products used by and completed operations of the
Contractor, or automobiles owned, leased, hired or borrowed by the Contractor. The
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14.1

14.2

14.3

Other Than Professional Liability Exposures:

The Contractor, architect, engineer, land surveyor or consulting firm, to the fullest
extent permitted by law, shall indemnify, hold harmless, and defend the City of
Huntsville, its elected and appointed officials, employees, agents and specified
volunteers against all claims, costs, damages, losses and expenses, including but not
limited to, attorney’s fees, caused by, arising out of or resulting from or in connection
with the performance of the work, provided that any such claim, costs, damage, loss of
expense (1) is attributable to personal injury, including bodily injury, sickness, disease
or death, or to injury to or destruction of tangible property, including loss of use
resulting there from and (2) is caused by, in whole or in part, any active or passive
negligent act or omission of the contractor, architect, engineer, land surveyor or
consulting firm, or any of their subcontractors, sub consultants, or anyone directly or
indirectly employed by any of them or anyone for whose acts they are legally liable.
Such obligation should not be construed to negate, abridge, or otherwise reduce any
other right or obligation of indemnity which would otherwise exist as to any party or
person described in this paragraph.

Professional Liability:

The Contractor agrees that as respects to negligent acts, errors or omissions in the
performance of professional services, to indemnify and hold harmless the Owner, its
agents and their officers, representatives, employees, and specified volunteers from and
against any and all claims, demands, losses and expenses including, but not limited to
attorney's fees, liability, or consequential damages of any kind or nature resulting from
any such negligent acts, errors, or omissions of the Contractor or any sub-consultants
directly or indirectly employed by them or anyone directly or indirectly employed by
them or anyone for whose acts they are legally liable.

Indemnity:

In claims against any person or entity indemnified under this Paragraph by an employee
of the Contractor, any one directly or indirectly employed by them or anyone for whose
acts they may be liable, the indemnification obligation under this Paragraph shall not
be limited by a limitation on amount or type of damages, compensation or benefits
payable by or for the Contractor or a Subcontractor under workers' compensation acts,
disability benefit acts or other employee benefit acts.

ARTICLE XIV
MISCELLANEOUS

GOVERNING LAW

14.1.1

The Contract shall be governed by the law of the place where the Project is located.

SUCCESSORS AND ASSIGNS

142.1

The Owner and Contractor bind themselves, their successors and assigns to the other
party hereto and to successors and assigns of such other party in respect to covenants,
agreements, and obligations contained in this Contract. The Contractor shall not assign
this Contract without written consent of the Owner. In no event shall a contract be
assigned to an unsuccessful bidder whose bid was rejected because he or she was not a
responsible or responsive bidder.

WRITTEN NOTICE
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14.4.

14.5

14.3.1

Written notice shall be deemed to have been duly served if delivered in person to the
individual or a member of the firm or entity or to an officer of the corporation for which
it was intended, or if delivered at or sent by registered or certified mail to the last
business address known to the party giving notice.

RIGHTS AND REMEDIES

144.1

14.4.2

Duties and obligations imposed by the Contract Documents and rights and remedies
available thereunder shall be in addition to and not a limitation of duties, obligations,
rights and remedies otherwise imposed or available by law.

No action or failure to act by the Owner, Architect or Contractor shall constitute a
waiver of a right or duty afforded them under the Contract, nor shall such action or
failure to act constitute approval of or acquiescence in a breach thereunder, except as
may be specifically agreed in writing.

TESTS AND INSPECTIONS

14.5.1

14.5.2

14.53

14.5.4

14.5.5

Tests, inspections and approvals of portions of the Work required by the Contract
Documents or by laws, ordinances, rules, regulations or orders of public authorities
having jurisdiction shall be made at an appropriate time. Unless otherwise provided,
the Contractor shall coordinate for such tests, inspections and approvals with an
independent testing laboratory or entity as contracted by the Owner or with the
appropriate public authority. The Contractor shall give the Architect timely notice of
when and where tests and inspections are to be made so the Architect may observe such
procedures. The Owner shall bear costs of tests, inspections or approvals which do not
become requirements until after bids are received or negotiations concluded. The
Owner will pay for the testing of concrete, soil, mechanical, air and hydronic test and
balance. The Owner will test structural steel, frame welding bolted connections, and
paint priming of all steel at the Owner’s expense. All these tests by the Owner will be
to the extent as required by the Contract Documents. The Contractor shall bear all
related costs of all other testing, inspections and approval as required by the Contract
Documents.

If the Architect, Owner or public authorities having jurisdiction determine that portions
of the Work require additional testing, inspection or approval not included under
Subparagraph 14.5.1, the Architect will, upon written authorization from the Owner,
instruct the Contractor to make arrangements for such additional testing, inspection or
approval by an entity acceptable to the Owner, and the Contractor shall give timely
notice within twenty-four (24) hours to the Architect and to the Owner of when and
where tests and inspections are to be made so the Architect may observe such
procedures.

If such procedures for testing, inspection or approval under Subparagraphs 14.5.1 and
14.5.2 reveal failure of the portions of the Work to comply with requirements
established by the Contract Documents, the Contractor shall bear all costs made
necessary by such failure including those of repeated procedures and compensation for
the Architects, services and expenses.

Required certificates of testing, inspection or approval shall, unless otherwise required
by the Contract Documents, be secured by the Contractor and promptly delivered to the
Architect and to the Owner.

If the Architect is to observe tests, inspections or approvals required by the Contract
Documents, the Architect will do so promptly and, where practicable, at the normal
place of testing.
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14.5.6

Tests or inspections conducted pursuant to the Contract Documents shall be made
promptly to avoid unreasonable delay in the Work.

14.6 EQUAL OPPORTUNITY

14.6.1

14.6.1.1

14.6.1.2

The Contractor shall maintain policies of employment as follows:

The Contractor and the Contractor's Subcontractors shall not discriminate against any
employee or applicant for employment because of race, color, sex or national origin.
The Contractor shall take affirmative action to insure that applicants are employed, and
that employees are treated during employment without regard to their race, religion,
color, sex or national origin. Such action shall include, but not be limited to, the
following: employment, upgrading, demotion or transfer, recruitment or recruitment
advertising; layoff or termination; rates of pay or other forms of compensation, and
selection for training, including apprenticeship. The Contractor agrees to post in
conspicuous places, available to employees and applicants for employment, notices
setting forth the policies of non-discrimination.

The Contractor and the Contractor's Subcontractors shall, in all solicitations or
advertisements for employees placed by them or on their behalf, state that all qualified
applicants will receive consideration for employment without regard to race, religion,
color, sex or national origin

14.7 SURETY BONDS

14.7.1

The Contractor shall furnish separate performance and payment bonds on the Owner.
Each bond shall set forth a penal sum in an amount not less than the Contract Price.
Each bond furnished by the Contractor shall incorporate by reference the terms of this
Contract as fully as though they were set forth verbatim in such bonds. In the event the
Contract Price is adjusted by Change Order executed by the Contractor, the penal sum
of both the performance bond and the payment bond shall be deemed increased by like
amount. The performance and payment bonds furnished by the Contractor shall be in
forms suitable to the Owner, in conformance with all the requirements of the Code of
Alabama (1975), §39, and shall be executed by a surety, or sureties, reasonably suitable
to the Owner.

14.8 PROJECT RECORDS

All documents relating in any manner whatsoever to the Project, or any designated
portion thereof, which are in the possession of the Contractor, or any subcontractor of
the Contractor, shall be made available to the Owner or the Architect for inspection and
copying upon written request by the Owner. Furthermore, said documents shall be
made available, upon request by the Owner, to any state, federal or other regulatory
authority and any such other authority may review, inspect and copy such records. Said
records include, but are not limited to, all drawings, plans, specifications, submittals,
correspondence, minutes, memoranda, tape recordings, videos, or other writings or
things which document the Project, its design, and its construction. Said records
expressly include those documents reflecting the cost of construction to the Contractor.
Records relating to costs associated with Contract Modification Requests (Change
Orders) shall be compiled and maintained on the basis of each request for a change or
modification to the contract. These records shall be compiled so as to substantiate all
costs and issues associated with each separate change or modification. The Contractor
shall maintain and protect these documents for no less than four (4) years after final
completion of the Project, or for any longer period of time as may be required by law
or good construction practice.
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14.9

14.10

14.11

14.12

14.13

ENTIRE AGREEMENT

14.9.1  This Agreement represents the entire agreement between the Owner and the Contractor
and supersedes all prior communications, negotiations, representations or agreements,
either written or oral. This agreement may be amended only by written instrument
signed by both Owner and Contractor.

DOMESTIC PREFERENCES

14.10.1 Inthe performance of this contract, the contractor shall comply with Ala. Code (1975)
§§ 39-3-1 through 39-3-5 in supplying steel, materials, supplies, other products, and
labor. Failure to comply with these requirements shall subject the contractor to the
penalties set forth in the sections of the Alabama Code set forth above.

DISPOSAL OF CONSTRUCTION DEBRIS AND WASTE

14.11.1 The Contractor shall dispose of all non-hazardous construction debris and waste at
Solid Waste Disposal Authority of the City of Huntsville, Alabama. Any construction
waste and debris not permitted to be disposed at the Solid Waste Disposal Authority
shall be disposed at an alternate location selected by the Contractor.

SURVIVABILITY OF CONTRACT PROVISIONS

14.12.1 Termination of this Contract by either party shall not affect the rights and obligations
of the parties that accrued prior to the effective date of the termination. Terms and
conditions of the contract that survive termination include, but are not necessarily
limited to, provisions regarding payments, insurance, termination, warranty, governing
law of the contract, liquidated damages, bonding requirements, notice procedures,
waiver, and other requirements necessary and appropriate for the proper resolution of
disputes, claims and enforcement of the rights of the parties.

CONTRACTOR'’S E-VERIFY CLAUSE

The Beason-Hammon Alabama Taxpayer and Citizen Protection Act, Act No. 2011-
535, Code of Alabama (1975) § 31-13-1 through 31-13-30 (also known as and
hereinafter referred to as * the Alabama Immigration Act”) as amended by Act No.
2012-491 on May 16, 2012 is applicable to all competitively bid contracts with the City
of Huntsville. As a condition for the award of a contract and as a term and condition of
the contract with the City of Huntsville, in accordance with § 31-13-9 (a) of the
Alabama Immigration Act, as amended, any business entity or employer that employs
one or more employees shall not knowingly employ, hire for employment, or continue
to employ an unauthorized alien within the State of Alabama. During the performance
of the contract, such business entity or employer shall participate in the E-Verify
program and shall verify every employee that is required to be verified according to the
applicable federal rules and regulations. The business entity or employer shall assure
that these requirements are included in each subcontract in accordance with §31-13-
9(c). Failure to comply with these requirements may result in breach of contract,
termination of the contract or subcontract, and possibly suspension or revocation of
business licenses and permits in accordance with §31-13-9 (e) (1) & (2). Code of
Alabama (1975) § 31-13-9 (k) requires that the following clause be included in all City
of Huntsville contracts that have been competitively bid and is hereby made a part of
this contract: “By signing this contract the contracting parties affirm, for the duration
of the agreement, that they will not violate federal immigration law or knowingly
employ, hire for employment, or continue to employ an unauthorized alien within the
State of Alabama. Furthermore, a contracting party found to be in violation of this
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14.14

CONTRACTOR

10/31/2025

provision shall be deemed in breach of the agreement and shall be responsible for all
damages resulting therefrom.”

CERTIFICATE OF COMPLIANCE WITH ACT 2016-312 (Ala.Code (1975) Section 41-

I, the undersigned, certify to the State of Alabama as follows:

a. | am authorized to provide representations set out in this Certificate as the
official and binding act of the Contractor, and have knowledge of Alabama’s
Act 2016-312 b In camnliance with Act 2016317 the Contractor is not
currently engz fa person or an entity
based in or dc his state can enjoy
open trade.

*Signature; __

*Name of Certifying Official (print);____Heath Wallace

*Title: President

Date of Certification: 10/31/2025

The above Certification was signed in my presence by the person whose name
st day of____October ,2025.

Nick Carr
Printed Name of Witness

OWNER

SEAL SEAL

_ Tommy Battle
By:

(SIGNATURE)

Tommy Battle, Mayor
City of Huntsville

308 Fountain Circle
Huntsville, AL 35801

(DATE OF EXECUTION) (DATE OF EXECUTION)
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I, the undersigned, a notary public in and for said County, in said State, hereby certify that Tommy Battle
whose name as Mayor of The City of Huntsville, are signed to the foregoing instrument, and who is known to me,
acknowledged before me on this day that, being informed of the contents of the instrument, he, in his official
capacity, executed the same with full authority for and as the act of said city on the day the same bearsday.

GIVEN under my hand and official seal this the day of , 2025.

Notary Public
My Commission Expires:

STATE OF ALABAMA )
COUNTY OF MADISON

I, the undersigned, a notary public in and for said County, in said State, hereby certify that _Heath
Wallace whose names as President of Heath Wallace LLC , an Alabama

corporation, are signed to the foregoing instrument, and who are known to me, acknowledged before me on this
day that, being informed of the contents of the instrument, they, in their capacity as such officers, executed the
same with full authority for and as the act of said corporation on the day the same bears day.

GIVEN under my hand and official seal this the _77"1 day of &”M ,2025.
Hdl (.

A\

Notary Public

NICHOLAS CARR My Commyission Expires:
NOTARY PUBLIC ‘lf Z/771‘7"7

STATE OF ALABAMA -
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VON BRAUN CENTER
SOUTH HALL & PLAYHOUSE RESTROOM IMPROVEMENTS PROJECT

BID FORM
TO: Procurement Services
City of Huntsville
305 Fountain Circle. 3" Floor
Huntsville. Alabama 35801
Name: Heath Wallace, LLC dba W-!l=ce Construction

Address: PO Box 247

Huntsville, AL

256-715-8101

Telephone: Fax:  256-946-6406

We acknowledge receipt of the following addenda:

BASE BID S

SALES TAX ACCOUNTING: Pursuant to Act 2013-2085, Section 1 (g) the Contractor accounts for
the sales tax NOT included in the bid proposal form as follows:

ESTIMATED SALES TAX
AMOUNT
BASE BID $

Failure to provide an accounting of sales tax shall render the bid non-responsive. Other than
iles tax accounting shall not affect the bid pricing nor be considered
vest responsible and responsive bidder.

Heath Wallace LLC

Legal Name of Firm

Heath Wallace PO Box 247

Print or Type Name of Bidder Mailing Address

Huntsville, AL 35804
Seal:

City State  Zip voae

(256 ) 715-8101
Telephone Number of Bidder

Note: If hand-delivering (submitting) a bid packet on the scheduled bid opening date as specified on the cover pager
and your arrival time to City Hall — 305 Fountain Circle, Huntsville. Atabama 35801 is 1:45:00PM CS't or after, go
directly to the Council Chambers located on the 2nd floor to submit your bid proposal to Procurement Services.
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CITY OF HUNTSVILLE, ALABAMA
PROPOSER INFORMATION & ACKNOWLEDGEMENTS

I. PROPOSER INFORMATION

Business Organization

Name ol Proposer (exactly as it would appear on an agreement):

Heath Wallace LLC

Doing-Business-As Name of Proposer:

Wallace Construction

Principal Office Address:

PO Box 247

Huntsville, AL 35804

256-715-8101

Telephone Number:

256-964-6406

Fax Number:

Form ol Business Entity fcheck one (X7
Corporation
Partnership
Individual o

Joint Venture o S|ng|e"member LLC

Other (describe): X

Corporation Statement

Il"a corporation. answer the following:

Date ol incorporation: March 2011
I ocation of incorporation: AL
The corporation is held: Publicly Privately X

Names and titles of corporate officers:
Heath Wallace, President

Partnership Statement

i a partnership. answer the following:



Date of organization:
[Location ol organization:
The partnership is: General Limited

Name. address. and ownership share of cach general partner owning more than five pereent (5%) of the partnership:

Joint Venture Statement

I a Joint Venture, answer the tollowing:

Date of organization:
lLocation of organization:
JV Agreement recorded? Yes No

Name. address of each Joint Venturer and percent of ownership of each:

2. CITY OF HUNTSVILLE EMPLOYEE, MEMBER OF HOUSEHOLD OR BUSINESS ASSOCIATE

Code of Ala. 1975§36-23-11 requires that contracts entered into with a public olficial. a public employee. a member
of the houschold of the public otticial or public employce. or a business with which a public otticial or public
employ ee associates be filed with the Alabama Iithic Commission. If you are awarded the contract. and il you ure a
City employee. or if a member of your household is a City employee or public official. or if your business associates
with a City employce or public official. vou must comply with the provisions of Code al Ala. 1975§36-25-11.

City Employce Yes No X
[FYes.” Department

Member of Household City Employee Yes No X
If~Yes.” Name (s)

Anyone associated with your
company a City Employce Yes No X
[ Yes.” Name (s)

3. CONTRACTOR E-VERIFY - NOTICE

The Beason-Hammon Alabama Taxpayer and Citizen Protection Act. Act No. 2011-535. Code of Alabama (1975) §
31-13-1 through 31-13-30 (also known as and hereinafier referred 10 as = the Alabama Immigration Act™) as
amended by Act No. 2012-491 on May 16. 2012 is applicable to all competitively bid contracts with the City of
Huntsville. As a condition for the award of a contract and as a term and condition of the contract with the City of
Huntsville. in accordance with § 31-13-9 (a) of the Alabama Immigration Act. as amended. any business enlity or



emplover that employs one or more employees shall not knowingly employ. hire for employment, or continue to
employ an unauthorized alien within the State of Alabama.

During the performance of the contract. such business enlity or employer shall participate in the E-Verify program
and shall verify every employee that is required to be verified according to the applicable federal rules and
regulations. The business entity or employer shall assure that these requirements are included in each subcontract in ‘
accordance with §31-13-9(c). Failure to comply with these requirements may result in breach of contract,
termination of the contract or subcontract. and possibly suspension or revocation of business licenses and permits in
accordance with §31-13-9 (¢) (1) & (2).

Code of Alabama (1975) § 31-13-9 (k) requires that the following clause be included in all City of Huntsville
contracts that have been competitively bid and is hereby made a part of this contract:

~By signing this contract the contracting parties attirm. tor the duration of the agreement. that they will not violate
federal immigration law or knowingly employ. hire for employment. or continue to employ an unauthorized alien
within the State of Alabama. Furthermore, a contracting party tound to be in violation of this provision shall be
deemed in breach of the agreement and shall be responsible for all damages resulting therefrom.”

4. ACKNOWLEDGEMENTS

I hereby certify that 1 have read and understand the City of Huntsville’s General Terms and Conditions. [
hereby certify that 1 agree to comply with all of the General Terms and Conditions of this IFB. I also
understand that the General Terms & Conditions are standard and that any contradicting requirements of the
IFB supercede.

I affirm that [ have not been in any agreement or collusion among Proposers or prospective Proposers in
restraint of freedom of competition.

Upon award of this bid, [ will not substitute any item on this bid under any circumstances.

By signing this submittal, the Bidder represents and agrees that it is not currently engaged in, nor will it engage
in, any boycott of a person or entity based in or doing business with a jurisdiction with which the State of
Alabama can enjoy open trade.

I affirm that I understand and agree that any form of electronic signature, including but not limited to
electronic mail, may substitute for the original signature and shall have

ignature.
Heath Wallace, LLC
Signature of Proposer Legal Name of Firm
Heath Wallace PO Box 247
Print or Type Name of Proposer Mailing Address
10/15/2025 Huntsville AL 35804
Date City State Zip Code
256-715-8101 209040106
Phone Fax.
heath@wallace.bz

Email Address

Website Address






SUBMIT THIS ACKNOWLEDGEMENT WITH YOUR BID RESPONSE.

| HEREBY CERTIFY THAT | HAVE READ AND UNDERSTAND THE CITY OF HUNTSVILLE’S
GENERAL TERMS AND CONDITIONS AND AFFIRM THAT | HAVE NOT BEEN IN ANY AGREEMENT
OR COLLUSION AMONG BIDDERS OR PROSPECTIVE BIDDERS IN RESTRAINT OF FREEDOM
OF COMPETITION. UPON AWARD OF THIS BID, | WILL NOT SUBSTITUTE ANY ITEM ON THIS BID
UNDER ANY CIRCUMSTANCES. | ALSO UNDERSTAND THAT THE GENERAL TERMS &
CONDITIONS ARE STANDARD AND THAT ANY CONTRADICTING REQUIREMENTS OF THE IFB
OR RFP SUPERCEDE.

Heath Wallace

Name of Bidder (typed or printed) Signature ot Bidder






